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IN THE UNITED STATES DISTRICT COUR1

FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
APR 10 2009

GORDON RAMEY, Il, on behalf

TERESA L. DEPPNER, CLERK

of himself and all others .9, District Count
similarty situated, Bothern District of West Virginia
Plaintiff,
V. CIVILACTIONNO.: _J 09—~ 03573
a3

COMCAST CORPORATION; COMCAST

HOLDINGS CORPORATION; COMCAST
CABLE COMMUNICATIONS, INC,; and

COMCAST CABLE COMMUNICATIONS
HOLDINGS, INC.,

Defendants.

CLASS ACTION COMPLAINT

Now comes Piaintiff Gordon Ramey, I {“Ramey” or “Plaintiff”), individually and as &
representative of the putative class described below, by and through counsel Beli & Banis,
PLLC, and for his Class Action Complaint against Comcast Corporation; Comeast Holdings
Corporation; Comcast Cable Communicarions, Inc.; and Comcast Cable Communications

Holdings, Inc. (coliectively “Comcast” or Defendants”), states as follows:

I. INTRODUCTION

1. This class action is brought on behalf of ali similarly persons who purchase
premium and/or digital cable services from Comeast in the United States of America.
2, Comeast's premiurm and/or digita! cable customers have no choice but to pay

a rental fee for a “cable box" or “set-top-hox" in order to view cable, for which they pay a



separate fee. Comcast’s actions constitute an unlawful tying arrangement resulting in an
impermissible restraint of trade, in violation of both state and federal [aw.

3. The activities of Comcast have and will continue to threaten and have
substantial adverse Competitive effects upon both interstate commerce and upon

commerce within the State of West Virginia.

Il. THE PARTIES

4. At all times relevant herelo Plaintiff Ramey was and is a citizen of the State of
West Virginia, residing at 3650 Hughes Street, Huntington, Wayne County, West Virginia, and
is, and for a number of years has been, a subscriber of premium and/or digital cable
elevision services provided by Comcast, and is thus a member of the Class defined herein.

5. At all times relevant hereto Plaintiff Ramey has paid/pays Comcast monthly
rental tees for at least 2 settop d?gital cable boxes and as of the time of thiz Complaini
Plaintiff's monthly.r,ental fees for said boxes total $10-$15.00 or more.

g. _ Plaintiff brings this class action on behalf of himself and on behalf of the
following class of personé. (“the putative class"l or “the Class”):

All persons who subscribed to Comcast for premium and/or
digital cable television services and subscribe or paid/pay a
monthly rental fee for an accompanying set—top box.

7. Excluded from the Ciass are Comcast; officers, directors or employees of
Comcast, any entity in which Comcast has a controlling interest; the affiliates, legal
representatives, attorneys, heirs, or assigns of Comcast; any federal, state or local
governmental entity, and any judge, justice, or judicial office presiding over this matter ard

the members of their immediate families and judicial staffs.



8, Defendant Comcast Corporation is, and at all times relevant herelo was, a
publicly-held Pennsylvania corporation with its principal place of business located at One
Corncast Center, Philadeiphia, Pennsylvania, and doing busi.ness in, inter alia, West Virginia.

9. Defendant Comcast Holdings Corporation is, and at all times relevant hereto
was, a Pennsylvania corporation with its principal place of business located at One Comcast
Center, Philadelphia, Pennsylvania. Upon information and belief, Defendant Comcast
Holdings Corporation is, and at all times relevant hereto was, a wholly-owned subsidiary of
Comcast Corporation, and doing business in, inter alia, West Virginia.

10. Defendapnt Comcast Cable Communications, Inc., is, and all times relevant
hereto was, a Delaware corporation with its p_rincipal place of business located at One
Comeast Center, Philadelphia, Penhsylvania. Upon information and belief, Defendant
t;?omcast‘Cable Communications, Inc,, is, and at all times relevant hereto was, a wholly-
owned subsidiary of Com-cast Corporation, and doing busiﬁéss in, inter alia, West Virginia,

11. Defendant, Comcast Cable Communications Holdings, Inc., ig, and ali times
rele-;vént hereto was either a Delaware or a ‘Pennsylvanla corporation, maintaining
registrations in both states, with its principal place of business located at 1500 Market
Street, Philadelphia, Pennsylvania. Upon information and belief, Defendant Comcast Cable
Communications Holdings, Inc., is, and at all times relevant hereto was, a wholly-owned

subsidiary of Concast Corporation, and doing business in, inter alia, West Virginia.

Hl. JURISDICTION AND VENUE

12. This Court has subject matter jurisdiction over this action pursuant to 28
.5.C. § 1331, because this action involves claims arising under federal law. Specificaily,

Plaintiff, on behalf of himself and putative class members, is asserting claims under the



Sherman Anti-Trust Act, 15 U.5.C. § 1, et seq. This Court has supplemental jurisdiction over

any additional commaon law and/or state law claims pursuant to 28 5.5.C. § 1367.
13. Venue is propet in this Court under 28 U5.C. § 1391 because a significant
portion of the events, acts and omissions giving rise to this action occurred in the State of

West Virginia within this District.

IV. CLASS ACTION ALLFGATIONS

14. Comcast has a monopoly in areas in which it provides cable television
services 1o persons located in each of the states in which Comgast provides cable se'rvices,
or otherwise has sufficient market power to appreciable restrain free competition. Plaintiff,
and all olher Comcast cable television subscribers in the states in which Comcast provides
cahie services, have no choice but to contract with Comeast for cable televisian services.

15, Plaiﬁtiff, therefore, brings thig class ‘acti:m lawsuit on beha!f of himself and
the Ciass pu;'sua nt to Federal Rules of Civi‘l Procedure ‘23(&35(1}, ’éB(h)(.’?) and 23(b)(3.

1. The reduirements of Federat' Ruie 23, inciuded numerosity, typicaily,

adequacy, commonality, predominance and/or superiority, are satisfied.

A. Numerosity
17.  Uporn information and belief, the members of the proposed Class are so
numerous that joinder of all members is impracticable. The proposed class includes
thousands and thousands of members. The precise number of members of the Class can
readily be ascertained through discovery, which will include Defendants’ sales and other

recards.



B. Typicality
1E. The representative Plaintiff's claims are typical of the claims of the members
of the Class. Plaintiff and all Class members have been injured by the same wrongful
practices in which Defendants have engaged. Plaintiff's claims arise from the same
practices and course of conduct that give rise to the claims of the Class members and are

kased an the same legal theories.

C. Adequacy
19.  Plaintiff is a representative who will fully and adequately assert and protect
the interests of the Class, and have retained class counsel who are experienced and
qualified in prosecuting Class actions and antitrust class actions. Neither Plaintiff, nor his

attorneys have any interests which are contrary to or conflicting with the Class.

D. Commonality/Predominance
20.  There is a well-defined community of interest and common questiong of law
and fact which predominate over any guestiong affecting only individual members of the
Class. These common legal and factual guestions, which do not vary from one Class
member to another, and which may be determined without reference to the indivicdual
circumstances of any Class mem ber, include, but are not hmited to the foltowing:
a. Whether Comcast is fiable to the Plaintiff and the Class for violations of
federal antitrust laws;
b. Whether Comcast has established illegai tying arrangements for rental
of cable boxes, in violation of federal and state laws;
c. Whether Comcast’s actions caused injury to Flaintiff and the Class and

whether Comcast should be enjoined from further violations; and



d. Whether Comcast is liable to Plaintiff and the Class for treble damages for its

violation of federal antitrust laws.

E. Superiority

20. A class action is superior to all other available methods for the fair and
efficient adjudication of this {awsuit, because individual litigation of the claims of all Class
members is economically unfeasible and procedurally impracticable. While the agdregate
darmages sustained by the Class are believed to be in the millions of dollars, the individual
damages incurred by each Class member resulting from Defendants’ wrongful conduct are
too small to warrant the expense of individual suits. The likelihood of individual Class
meribers prosecuting separate ciaims is remote, and even if every Class member could
afford individual litigation, the courl system would be substantially and unduly burdened by
the individual !itigatiorl of such cases. Individual members of the Class do not have a
significant interest in individually controiiing the proéecution of séparate actions, and
individualized litigation‘ would also preseﬁt the potential for. varying incaﬁs'lsterrt or
contradictory judgments and would magnify the delay and expenseé 10 all parties and 1o the
court system resulting from multiple trials of the same factual issues. Plaintiff knows of no
difficulty to be encountered in the management of this action that would preclude his
maintenance as a class action. Reliefl concerning Plaintiff's rights under the laws herein
alleged and with respect to the Class would be proper. Defendants have acted or refused to
act on grounds generally applicable to the Class and, as such, final njunctive relief or
corresponding declaratory relief with regard to the members of the Class as a whole is

appropriate.



21.  Plaintiff does not anticipate any difficulty in the management of this litigation.

V. FACTUAL ALLEGATIONS

22. Comcast is the largest cable operator in the United States and offers a variety
of éntertainment and communications products and services. Comcast serves over 24.6
million culstomers with its cable products.

23.  Comcast provides cable-based services, including cable television, high-speed
internet and ielephone, to customers in 39 states and the District of Columbia, including
West Virginia. Further, upon information and belief, Comcast has more than a 50% share of
thé cable television market in the United States.

24.  Upon information and belief, Comcast was originally incorporated under the
laws of Pennsylvania in 2001. Through itself and its predecessors, Gomcast has developed,
managed and Opefated cable systems since 1963.

“ 25. Cémcast classifies its operation in fwo reportable segments:  Cable and
pmgrafnming. Comcast's cable segment, which generated approximately 95% of its
consolidated revenues, manages and operates its cable systems, including video-high-speed
internet and telephone services, as well as its regional sports and news networks.
Comcast's programming segment consists primarily of its consoiidated national
programming networks, including E!, the Golf Channel, VERSUS, G4 ana Style.

26. Customers who subscribe to Comcast's premium and/or digitai cable
services, the Class, pay a monthly fee for those cable services.

27. Members of the Class elect to receive digital cable and/or premium channels,
including, but not limited to, HBO, Showtime, Cinemax, The Movie Channel and Starz, and

other specialty channels.



28. In addition to paying a fee for cable, customers that pay for digital cable
and/or premium channels must also pay a rental fee to Comcast for a cable or set-top box if
they wish to have more than one set-top cable box in their home. The set-top box consists ot
a converter box and cable descrambler. On information and belief, the settop box is
required to view the digital cable and premium channels, therefore, digital cable and
premium channels can ohly be viewed by Comcast customers if the customers also pay
Comcast to have a set-top box or boxes.

29. Comcast's conduct in forcing Plaintiff and members of the Class o rent the
set-top cable box from Comcast is in direct violation of Comcast's own published poiicy,
which states: If you plan to purchase cable services that we scramble or encrypt, such as
premium, pay-pei-view or digital services, you should make sure that any set-top coriverter,
or navigation device or digital-cable-ready television...that you purchase from a retail outlel
is compatible wi!;h aur system...Uporn your request, we-will provide you with Lhe necessary
technical parameters necessary for any set-top converter rented or acquired from retail
outlets to operale with our cable system.

30. Upon information and belief, Comcast, through its representatives, agents,
servants and/or employees states, communicates and/or otherwise represents to its
customers via the internet, over the phone or through otker methods of communication that
rental of Comeast cable boxes is necessary to receive Comeast’s premium channels and/or
digitat cable services, in direct violation of Comcast's own policy.

31. Upeon information and belief, Comcast, through its representatives, agents,
servants and/or emplovees states, communicates and/or otherwise represents to its

customers via the internet, over the phone or through other methods of communication that



Comcast customers cannot use set-top cable boxes which are purchased or rented from
retail sources on the market, in direct violation of Comcast's own written policy.

32.  Upon information and belief, when Comcast customers contact Comcast, the
customers are instructed, by Comcast’s representatives, agents, servants and/or employees
that they must pay additional rental fees set-top cable boxes from Comcast in order to
receive Comcast’s premium channels and/or digital cable services.

33. Upon information and belief, when Comcast customers contact Comcast, the
customers are instructed by Comcast’s representatives, agents, servants and/or employees
that they cannot use set-top cable boxes purchased or rented from retail outlets to view
Comcast's premium channels and/or digital cable services.

34. Comcast requires, forces and/or coerces members of the Class. who wish to
have more than one cable box, to rent the cable box directly from it and nu other source,
even though cable boxes are available on the opern market that would readily permiit
members of the Class to view the digital cable and/or premium channels offered by
Comcast: Thus, Comcast ties its digital cable and premium channel cable service with the
cable box that it requires, forces and/or coerces Class members to rent, even though the
digital cable service/premium channel cable service and the set-top box are separate and
distinet products,

35, Although, upon informatiori and belief, cable boxes are manufactured by a
number of different companies and entities, the national market is dominated by Scientific
Atlanta and Matorola, companies that provide cable boxes to Comcast and a small group of
ather cable providers. If Comcast did not tie its digital and/or premium cable services with
its cable box, Plaintiff and members of the Class could purchase a cable box from a

manufacturer of their choice and use it to view the digital and/or premium cable channels



provided by Comcast, paying Comcast only for the digital/premium channel services and not
the additional cable box charge.

36.  Plaintiff and the Class have, under the law, the option and choice 1o use cable
boxes other than those rented by Comcast; however, that option and choice 15 eliminated by
Comcast as such other cable boxes are not available to Comcast customers as a result of
Comcast’s conduct and practice of tying its digital and/or premium channel cable service
with only its own cable box. By its conduct, Comcast forces and/or coerces Plaintiff and
members of the Class to pay a significantly larger sum of money than would be required if
the two distinct products (digital/premium cable service and cable box) were not tied by the
actions and omissions of Comcast, in direct violation of its own written policies. In just a
matter of months, the rental fees that Plaintiff and members of the Class are forced and/or
coerced to pay for the Comeast cable boxes greatly exceed their worth as well as the cost
associqted with the purchase or use of another cabie box,

37. Upon information and belief, és of the date of this Compiaint, Comcast
provides one free set-top cable box to its customers, but then for each additional cable box
Comcast charges $8.90 per month for rental of a basic set-top cable box, $15.40 per month
for a High-Definition-capable set-top cable box and $20.20 per month for a High-Definition-
capable set-top cable box with DVR function.

38.  Upon information and belief, Comcast is purchasing cable boxes at a fixed
anrd low cost from certain manufacturersl, such as Scientific Atlanta and Motorola, only to
turn around and rent the very same boxes to the Class, with full knowledge that the Plaintiff
and members of the Class, as result of Comcast's conduct, have no choice but to pay the
rental fees charged by Comeast. Upon information and helief, the market for cable boxes

involves a significant and substantial amount of interstaie commerce.
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39. The improprieties of tying cable service to rental of a cable box has been

investigated by the Federal Communications Commission (hereinafter referred to as “FCC"),
which has long recognized the lack of competition in the cable industry, resulting from the
monopolistic policies of cable companies. As such, the FCC adopted a regulation requiring
the cable industry to separate the descrambling and other security capabilities of a cable
hox and place the capabilities in a separate device, which is called a CableCARD.

40, A CableCARD is a credit-card sized device which performs the same
descrambling and security functions of a set-top cable box. Comcast, and all other cable
operations, are required by the FCC to make CableCARD devices available to consumers.

41. Despite FCC rules, regulations and/or guidelines, Comcast still promotes and
nlishes the set-top cable box as superior to the just-recenily available CableCARD.
Comeast's website proclaims:

CableCARD™ is & small one-way Digital Cable decoder that is
the size of a credit card, and fits inside an expansion port built
into newer televisions. It allows for basic viewing of digital
channels without a digital settop box. However, the
CableCARD Is unable to take advantage of the many great
interactive services Comcast provides such as On Dernand and
Pay-Per-Vlew. It's an option for customers that do not want
external cable eguipment.

The CableCARD is a piece of equipment that the customers
rents from Comeast, just like a digital set-top hox. It is available
by calling 888-824:8264, However, if you would like to take
advantage of the many great interactive services Comcast

offers, we recommend renting a digital set-top box Instead.

(http://www.comcast.com/customers/faq/FagDetails.ashx?tD=2540&fss=cable%20card)

42.  In addition to all of these representations, customers must lease the device

from Comecast, just as they are required 1o lease the set-top box.
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43. Comcast's actions allow it to unfairly utilize its market power and/or monopoly
in the State of West Virginia, and across the nation, bringing harm to Plaintiff and members
of the Class.

VI. CLAIMS OF PLAINTIFF AND CLASS
(Violation of The Sherman Anti-Trust Act — Unlawful Tying)

44,  Plaintiff incorporates and repeats each and every preceding and subsequent
allegation verbatim as if set forth fully herein.

45,  Section 1 of the Sherman Anti-Trust Act states: “Every contract, combination
in the form of trust or otherwise, or conspiracy, in restraint of trade of commerce among the
several States, or with foreign nations, is declared to be illegal.” 15 U.S.C. § 1. Therefore, it
i unlawful to enter into a contract in restraint of trade or inter-state commerce.,

46, Section 15 of the Sherman Anti-Trust Act states: “[A]ny person who shall be
injured in his business or property by reason of anything forbidden in the antitrust laws may
sue therefore in any district court of the United States in the district in which the defendant
resides or is found or has an agent, without respect to the amount in controversy, and shall
recover therefore the damages by him sustained, gnd the. cost of suit, including a
reasonable attorney’s fee...” 15 U.S.C. § 15. Therefore, Congress has created a private right
of action for persons injured by a viqlation of the Sherman Anti-Trust Act, including Plaintiff
and the Class.

47.  Plaintiff, on behal of himself and the members of the Class, seeks redress for
Comcast's violation of Section 1 of the Sherman Anti-Trust Act, 15 U. 5. C. §1, by and

through Section 15 of tne Sherman Anti-Trust Act, 15 U.5.C. § 15.
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48, Comcast improperly ties and bundles its digital and/or premium cable service
with the required rental of a set-top cable box necessary for the enjoyment of these services.
Specifically and as explained above, Comcast adhesively contracted with the Plaintiff and
members of the Class to provide cable services, namely and/or including digital and/or
premium cable services, on the condition that Plaintiff and members of the Class also rent a
set-top cable box from Comcast.

A9.  As a result, Plaintiff and members of the Class cannot unbundie the illegally
tied products of the digital and/or premium cable services and the cable box, as they are, as
stated herein, forbidden from seeking the necessary cable box from sources other than
Comcast.

50.  Accordingly, the Plaintiff and members of the Class are forced to pay rental
fees for the cable box, in addition to fees for cabie services Comcast’'s conduct is
particularly egregious given the fact it has a significant share of the cable service markel in
the State of West Virginia and is one of the largest cable service providers in tne United
States.

51. Comcast has, at all times relevant hereto, maintained sufficient economic
power in the cable provider market to coerce and/or force Plaintiff and members of the
Class to lease and/or accept the tied product (the cable box) with digital and/or premium
cable services.

52. Comcast’s improper tying and bundiing harms and restricts competition in the
cable services market. Upon information and belief, just two manufacturers of cable boxes,
Scientific Atlanta and Motorola, dominate the cable box industry and they provide most of
their products to Comcast at lower fixed lcosts, with the minority portion of their sales being

made to a limited group of other small cable service providers. Since the Plaintiff and
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members of the Class can only obtain cable boxes on a rental basig directly from Comcast,

pursuant 1o Comcast restrictions violative of their own written policies, there is little
motivation for other potential cable box manufacturers to enter the market. Those that do
are foreclosed from renting and/or selling cable boxes directly to Plaintiff and members of
the Class at a lower, market-driven price because Comcast customers, Plaintiff and the
Class included, have no choice but to purchase cable services from Comcast and to submit
to Comcast's cable box rental requirements. Thus, potential competitors are effectively
excluded from the market, more than 50% of which is comprised by customers of Comcast,
the largest cable services provider in the United States.

53. There is a market for cable boxes that is separate and apart from the market
for Comcast cable services. These .items, cable service and cable boxes are distinct and
separate items.

54, Comcast has. at all times relevant to this action, maintained sufficiently
sirong eccromic power in the cable market to force and/or coerce Plaintiff and members ot
the Class to lease and/or otherwise accept the tied product, the cable box, that they would
not otherwise lease 6r accept from Comcast. This economic strong-arming will continue
absent the relief sought therein.

55. Comcast's conduct at issue involves a substantial amount of interstate
commerce in the market for cable boxes and related markets.

56. Comcast’s inappropriate tying and bundling of its cable service and cable
boxes constitutes and unreasonable restraint of trade that is lawful under Section 1 of the

Sherman Anti-Trust Act, 15 U.S.C. § 1.
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57.

B&.

Comcast's inappropriate tying and bundiing of its cable services and cable

boxes have an adverse impact upon cable consumers and competition, and have caused

Plaintiff and the Class to suffer damages.

There is no lawful business justification for Comcast’s actions.

VIl. PRAYER FOR RELIEF

WHEREFORE, Plaintiff, individually and on behalf of all others similarly situated, prays

a.

for a judgment against the Defendants, as follows:

For an Order Cenifying the Class pursuant to Federal Rule of Civil Procedure
23, appointing Plaintiff as representative of the Class, and appointing the law
firm representing Plaintiff as counsel for the Class;

For an Order that Comcast has viclated Section 1 of the Sherman Anti-Trust
Act, 15 US.C.§ 1;

For éll reco_verable compensatory and other damages sustained by Plaintiff
and members cf the Class;

For all statutory damages available under the claims asserted;

For payment of costs incurred in the prosecution of this action;

For bath pre-judgment and postjudgment interest on any amounts awarded,
For payment of reasonable attorney’s fees as may be allowable under
applicable law; and

For such other and further relief as the Court may deem to be proper.

15



VIli.  JURY DEMAND

Plaintiff hereby demands a jury trial on all triable issues of fact.

GORDON RAMEY, II,
By Counsel,

s/Harry F. Bell, _Jr. _
Harry F. Bell, Jr., Esquire (WV Bar No. 297)
William L. Bands, Esquire (WV Bar No. 8048)
Jonathan W. Price, Esquire (WV Bar No. 10868)
BELL & BANDS PLLC

Post Office Box 1723

Charleston, West Virginia 25326

(304) 345-1700

(304) 345-1715 Facsimile
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